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1 he will here take the liberty of Sethdeling, that it the : 
circumſtances of the caſe, and the proceedings in the inferior 
court, had been brought fully into view, he humbly thinks 


it would have been unneceſſary to trouble Tome OTE with 


any anſwer on the merits. 
In the „ji place, with regard to the competency, the 8 
dent has only to refer your Lordſhips to the acts of Parliament 


of 1663, cap. 9. and the 2oth Geo. II. cap. 43 f. 38. 


The firſt of theſe acts is as follows: Our ſoveraign lord and 
« eſtates of Parliament, conſidering rhe manifold prejudices and 
« -zroubles ariſing to diverſe of his Majeſty: s lieges, in purſuing 
«of matters of fall importance, by the too frequent granting 
of advocations from inferior judges: Therefore, our ſaid So- 
veraign Lord, with advice and conſent of the ſaids eſtates, 
« diſcharges the Lords ef Seſſion from giving and granting let- 
« ters of advocation, of any ations intended, or to be intended, be- 
fore whatſoever inferior judicatories, which may competently, 
« by the laws of the kingdom, be decided by the faids inferior 
« judges, before whom the ſaid action is or {hall be intended, 
for ſums of money within #200 hundred merks, or for any other 
« cauſe, whereunto, by the laws of the Kingdom, the ſaids in- 
&« ferior judges are expreſsly appointed judges.” | 
The act of he 20th of his late Majeſty, is as follows: And 
ce be it further enacted, that the act of Parliament made in 
* S:otland in the year x66 3, entitled an af a: ent the di ſehargi» 9 


F adorcations for ſums within 200 merks, ſhall, from and ait r 


the ſaid 25th day of March, be, and the fame 18 hereby exten- 
« ded to the caſe of all advocations, in cauſes not exceeding the 
value of twelve pounds Sterling.” $13 19-2 

From the conception of thoſe acts, and their ane and im- 
port, it is abundantly clear, that it is the principal ſum alone, that 
Tegulates the competency of advocation; and although the con- 
cluſion in the libel for a random ſum of expences;:when joined 


with the ſum ſued for, amounts to upwards: of 12 l. . 


that can not render the advocation competent. As little can 
the expences found due enter into conſideration. The very ob- 
ject of complaining by advocation, is to ſet aſide thoſe expences, 
and they cannot be taken into view as making any part of the 
ſum ſued for, or liquidated, till the decree is extracted, and the 
amount charged for. If either ng expences concluded for in 


: | „ In 


! 


$ 3) 


1 libel,” or found due, were to be allowed to enter into confi- 


0 


deration, the clear object of the acts of Parliament would be e- 
vaded in every inſtance. By protrafing the litigation in the in- 
ferior court, the moſt rifling cauſe would eaſily be made to a- 
mount to a ſum. beyond 12 J. Sterling. In this 3 there never 
would be a ſuſpenſion; and the litigant, inſtead of cenſure or 
puniſhment for his improper litigation,” would be rewarded, by 
evading to find caution, which your Lordſhips know is always 


found in ſuſpenſions ; and, in this way, the ſalutary enactments 


of two very. anxious acts af Parliament, une be good for noth- 
ing. | 
The caſe rad to in the petition, 1 ith Febuary 1761, Mar- 
quis of Lothian contra Oliver and Fair, is not in point, In that 


caſe the preciſe concluſion of the libei was uncertain, and what 


induced your Lordſhips to paſs the bill in that caſe, was, as ex- 

preſſed in the judgment; © as the value of the dog and gun was 

uncertain, and might N 121. Sterling. 

But there was a caſe determined the 26th Taly 17 50, Shan 

nan againſt Ure, obſerved by Kilkerran, which ſeems more in 
oint: There being an advocation ſougbt, of a cauſe depending 


* before the Sheriff of Stirling, betwixt George Buchanan, te- 


« nant in Dunbroch, and James Ure, tenant in Haltown of Bal- 


4 pair, for a leſs ſum than 121. ; the Lord Ordinary had remitted 


« with an infirufion ; but the matter being brought by bills and 
« anſwers. before the Lords, they were of opinion, this cauſe 
«© could neither be advocated, nor any inſtruction given therein, 


but remitted to the Sheriff to proceed as he ſhould ſee cauſe.” 


From this aQion, depending. for a'le/s ſam” than 121. it is appre- 
hended, that it was the principal ſum alone which was under- 
ſtood to regulate the competency. | 

In the ſtatement in the petition, it is aid, that the concluſions 
of the ſums were for 21. 16s. as the balance reſting for his 

performances at Glaſgow, and expences of travelling; 24, for 
4 Gl. 68. as falary due for the period he performed, after he was 


_ « diſmiſſed from the theatre; 37io, for 121. 128. bang lalary due 


: « for the remainder of the Gita. 


The ſummons, no doubt, narrates, that _—_ was due to the 


| purſuer, by John B. Winamſon, and Mrs Bennet, mother of 


« Mrs Eiſten, who had a leaſe of ſaid Theatre, and who was lia- 
66 ble along with ſaid Mr NM mam fon, for ht of his ac- 
E. | | count 


EE: a 


count, the FIR of gl. 28. Sterling, conform to a particular ac- 


count herewith produced: That the faid purſuer, being deſir- 


ous to have a ſettlement of his account with the ſaid defen- 
ders; and on making ſuch a requeſt, he was, upon the 


day of May current, diſcharged from further attending at the 


Theatre Royal, by the ſaid Mrs Bennet, defender, and that 


without any juſt cauſe whatever, although he was engaged for 


the whole ſeaſon, by the ſaid Mr Williamſon and Mrs Bennet: 


That the ſaid defenders would be further due to the ſaid Robert 
M'Intoſh, purſuer, the ſum of '1].-118. 6d. Sterling, weekly; 


and for each week from and after the 28th day of March cur- 
rent, ſo long as the houſe ſhould continue 17 for the ſeaſon, 
and for hich he was ſo engaged as aforeſaid.“ The ſummons 


concluded for payment of the foreſaid ſum of gl.” 28. with inte- 


cc 


reſt from the date of the libel; and for payment of 11. 118. 6d. 
Sterling, weekly, ay, and While the Theatre Royal ſhall conti- 


nue for the ſeaſon, the terms of payment being always firft come 


« ond b yegone.' 2 


Although the concluſion 191 11. 118. 6d. Seerking; weekly, white 


the Theatre continued open, was thrown into the libel, it is ſuf 
ficiently evident, that the proper concluſion was for no more 
than gl. 28. and no execution could have gone out for a greater 
ſam, nor have been exacted at the time, although the defenders 


had allowed decree in abſence to go out againſt them. Accor- 
dingly, the Sheriff only pronounced decree for gl. 2s. and the only 


queſtion before your Lordſhips. being with regard to the Sheriffs 
decerniture, which is below 121. it muſt be clear, that it is in- 
competent, in the 2 of ad voeation, to complain Of that judge- 
ment. 


But if any br ſhould be entertained as to the allovis the 


laſt e fin of the libel to enter into conſideration, the peti- 


tioners are perſonally barred from inſiſting on that head. For al 


though, as has been mentioned, no more than gl. 28. was due 


when the action was raiſed, by the petitioners protracting the li- 
tigation to a moſt enormous length, there had ſeveral months 
elapſed, and the reſpondent, in order to ſave the trouble and ex- ä 
pence of a nete action, ſuggeſted, that the Sheriff ought to give 
an opinion on the point, how far the petitioners were liable for 
11. 11s. 6d. Sterling, weekly, after the reſpondent's diſmiſſal, A 

the t terms of Payment were now come and bygone, In anfver, . 


however, 


CJ 


| however, it was faid for the: now petitioners, © The preſent applica- 
tion mult at once appear to the Sheriff equally abfurd and unfound- 
© ed, when it was conſidered, that the libel was founded on a parti- 
«. cular account, relative to which the proceſs had been litigated, and a 
« decreet, accordingly, on that account, given. It was not either com- 
« petent or proper for the purſuer to bring forward a new article 
by way of an amendment, to his libel, as it was well known, 
that after liticeontęſtation, no ſuch amendment could be made; 5 
„nor was it ever allowed, otherwiſe there would be no end of 
« litigation.” And. it was: further ſaid, © this preſent demand 
« was a matter of after thought, brought forward to take an 
advantage of the defenders, in abſence; and not founded in 
« law, nor (in the circumſtances of the caſe) in juſtice; and, 
« conſcious: thereof, the purſuer departed from it. Accordingly, 
the application of che reſpondent was refuſed; and, therefore, 
when your Lordſhips ſee theſe petitioners thus contending 
and arguing, that the narrative, in the ſummons, for the 
ſalary to become due, ſhould not be taken into conſideration, 
and ſhould: be no part of the cauſe; and when the Sheriff did 
not take it into conſideration, you will aſſuredly not allow them 
to depart from what they inſiſted on, and will not liſten to them, 
when they now inſiſt to have it taken into conſideration. Their 
own arguments, in the petition, alſo bar them. They ſay, that 
it would be equally contrary to the principles of law, as to equi- 
ty, that one party ſhould ſtand in any Court, in a more favour- | 
„able ſituation than be other.” | 1 vB 
But if your Lordſhips ſhall over-rule the objection 3 has 
been diſcuſſed, there occurs here another objection to the trying 
the queſtion in the ſhape of an e which, with great 
deference, cannot be over-ruled. 5 | 
Mr Erſkine, B. 4. tit. 2. f. 39. after mentioning that the old 
form of bringing judgments under review, was by appeal, remarks 
that, poſterior to the act 1487, cap. 105. the old form of ap- 
peals fell gradually into diſuſe, and at laſt gave way to the preſent 
method of redreſs, by advocation, ſuſpenſion, and reduction. 
« "The two” laſt are the only remedies-received by our law after de- 
« cree.” In the preſent caſe, the decree is extracted, and it cannot 
| be ſet aſide in any other way but by /x/penfion., 
Without departing from the two objections in point of form, 


- which here occur, che * ſhall proceed to conſider the ar- 
oo gument 


CY 


* at 


1 


gument on the merits, id he hopes he wall be able to thew, chat 7 
the petition ought to be refuſed on that ground. 
The grounds and concluſions of the action have hay already 
brought into view; but it is neceſſary to attend to the nature of the 
defence which was ſet up by the petitioners; as it is not brought 
fully into view in the petition, and it will alſo be proper to take 
a ſomewhat more particular view of the proceedings, than is 
given by the petitioners. . . 4 
Separate defences were given in the Mrs Bennet and Mr Wil- 
liamſon. The defences for the former, bore, that © the purſuer, 
on account of great miſconduct, and a mutinous diſpoſition in the 
_ + purſuer, whereby he endeavoured to cauſe the whole band be- 
„ Jonging to the Theatre Royal deſert their duty, or impoſe terms 
e upon Mr Williamſon, the other defender, (who was the acting 
% manager) that were exorbitant and unreaſonable ; for theſe 
©. reaſons, after tendering to the purſuer, in the preſerice of wit- 
e neſſes, every penny he could demand, he was diſcharged from the 
„ Theatre.” It was ſaid, theſe fats will be ſubſtantiated by 
clear proof; and a reference was made to the defence for Mr Wil- 
liamſon, for whom it was ſtated, © the defender had the misfor- 
« tune to engage this purſuer to perform in the band of muſic at 
« the Theatre, at a fixed ſalary per week; but he ſoon proved him- 
« ſelf unworthy of that employment, as he not only behaved 
« improperly himſelf, but he alſo inſtigated others of the band 
* to mutiny and defertion of their ſervice.” | 
This mutiny was explained to be a demand for an nel 
allowance, claimed by the band, on account of their being re- 
quired to go for a fortnight with Mrs Billington to Glaſgow, when 
the Theatre here-continned open ; and, this demand is ſaid to 
have been complied with by: Mr Williamſon, excepting as to their 
maintenance on the road; © but, after their return, the purſuer 
« inſtigated the whole to inſiſt upon payment of their 2ravelling 
cbarges; and, with this view, he, upon the 12th April laſt, 
“ with his own hand, wrote out, and ſent to the defender, the 
« threatening letter produced with the defences, in which he con- 
« cludes, by requeſting that the defender would comply with 
„their demands, to avoid further trouble. The defender could 
view this in no other light, than as a ri to perform on the 
ul play night after the audience ſhould be aſſembled in the 
8 Theatre.“ After going into rats matter, it is farther ſaid, 
* ' Accordingly, | 
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( 7 5 | © 
66 nn ext Mg the defender, in due form, . Mr N 2 
« Mountford the ng ay, who offered the purſuer what 207 | | Y 
© then due, and required his receipt in full; and, at the fame 1 
* time, intimated to the purſuer, that he would no longer be re- 
ceived as a performer at the Theatre. Notwithſtanding of 
« this formal diſmiſſion, at the cloſe of the week, the purſuer 
« perſiſted in attending in the orcheſtra as uſual, though repeat= 
« edly told, both by the leader of the band, and the defender | _ 
„ himſelf, chat he was no longer engaged, and that he would 
« not be paid for his attendance, The purſuer ſtated he was en- — 
« paged for the whole ſeaſon; this was peremptorily denied: 
« Engagements for the whole ſeaſon were always reduced into 
« writing, and bear a penalty for breach of performance, and are | .4Y 
« executed in due form. Agreements with the band are held 1 
« optional ones; as a proof, Mr Fraſer, one of the band, quitted _— 
the Theatre in the middle of the ſeaſon, and was not confider- 
ed as bound to tay till any Specific « or nominal termination there- 
. 
Anſwers were given in, bearing, that although a great deal of 
abuſe had been thrown out by Mr Williamſon, the purſuer would 
not trouble the Sheriff with any thing on that ſubject, but con- 
fine himſelf to fact. In the / place, he dehied” that he was 
„ the inſtigator, or the firſt: mover in the buſineſs alluded to. 
„When Mr Williamſon elected a part of the band whom . 
e he wiſhed to accompany the actors to Glaſgow, Mr Thom- 55 
. ſon, one of the band, repreſented, that he for one could 
not go, and leave other buſineſs here, unleſs Mr Williamſon 
would make up his loffes, In this alſo the purſuer, and the o- 
« ther perſons ſelected, concurred. The propriety of the requeſt 
© ſeemed to have weight with Mr Williamſon ; and he defired 
<« the band to make up an gſimate of their loſſes, and he would 
s conſider it. An eſtimate was accordingly given in, and Mr 
175 Williamſon, after adviſing with Mrs Bennet, deſired the band 
* to wait upon him, when the matter would be conſidered. At 
« this meeting, Mr Mountford, the frompter, was preſent, and Mr 
„ Williamſon addreſſed the band, telling them, he could by no 
means agree to the demand made, but propoſed to double the 
« weekly ſalary they received in Edinburgh, and to pay all rea- 
Fn " < expences, going to and comi 5 from Glaſgow. To this 
N all 18 band. OO... conſequence of this a. 
; * greements = 
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PRs TY each of the Parties ſo engaged got 128. 6d. to pur- 
. chaſe tickets in the fly, and part expences to Glaſgow, and the 
„ firſt week of the performance they received the full ſalary a- 
© greed on; of the ſecond week they only received '10l to ac- 
count, of which the purſuer, as his proportion thereof, received 
, II. 8s. 6d. On this account, therefore, there reſted to the pur- 
* ſuerthe ſum of 21, 168. and there reſted, on his diſmĩſſion from 
the Theatre, in reſpe& of the agreement abovementioned, the 
TEL ſum of 61. 6s. It was true, that on a Saturday even- 
ing, Mr Mountford came to the purſuer, and tendered him a 


certain ſum, on his ſubſcribing. a receipt prepared for the pur- 


he pole, which bore to be in full of all demands; bur as the mo- 
Fr ney offered was far ſhort of all demands, and as it appeared to 
ebe offered by way of concuſſion, the purfuer, as well as the others 
% concerned, refuſed to adhibite their ſubſcription thereto, and 
* on this account they received no money, EVEN their ordinary al- 


* howances for the time they officiated in Edinburgh, after their 


* arrival from Glaſgow, conform to their original agreement. 
The defenders ſaid that the engagements of the individuals of 
the band were always reduced into writing. The puriver ee 
* the cauſe upon a proof of the fact.“ | 
From the admiſion of the defenders, that that the purſuer was 


engaged to perform in the band of muſic, at the Theatre. That 


he and others of the band agreed with the purſuer, for an addi- 
tional Talary, to go to Glaſgow, where the purſuer performed, and 
received part of that ſalary ; and that when the performance at 
Glaſgow was over, he was admitted into, and performed in the 
band in the Theatre here, on the uſual terms, without any fault 
found, it is ſubmitted that there was ſafficient ground for decid- 
ing the queſtion. . But the Sheriff was pleaſed to allow'a proof, 
and after many delays, occaſioned by the petitioners dilatory pro- 
ccedings, and opening up a circumduction which the reſpondent 
conſented to, after it was 6 months cloſed, that no Handle might i 


be made for want of evidence, the proof anicxed to the petition 


was adduced. This proof not only failed to eſtabliſh the pointed 


charges and averments which the petitioners had made, but % 


pences incurred) and the expence of extract. 


proved all of them, and the ſheriff decerned for l. 28. together 
with 11. 10s. of expences, (which was nor the one-half of the wy 


In 


S 


: — 


In ſupporting the Sheriff's judgment, 100 thoſe of the 4,oxds | 
Alva and Henderland, now. brought under review, it is only ne- 
ceſſary for the reſpondents to call your Lordſhips attention to the 
averments of the petitioners, and to the proof.“ 

In the firſt place, it was ſaid, that the bi was Amide 
4 on account of great miſconduct, and a mutinous diſpoſition where- 
„ by he endeavoured to cauſe the whole dana belonging co the 
Theatre Royal de/ert their duty. - ,. 

This was no ſlight charge againſt a perſon at the ain? 8 | I 
time of life, and with a numerous family to ſupport. On peru- — 
ſing the proof from beginning to end, there is not a veſtige of e- : 
vidence to ſupport this charge of miſconduct or mutiny. The peti- 
tioners admitting the reſpondent as a performer into their band 
in the Theatre, after this alledged delinquency, ſhews that they 
themſelves conſidered that his e was not improper, and that 
he was no delinquent. 7 

With regard to the ſuppoſed mutinous cont of the 7s 4 TY Petition, p. 53 
er's to the letter inſerted in the petition, and the mutiny of the 
reſpondent, as one of them, it is an abuſe of language to give their 
conduct ſuch an epithet, and the interpretation attempted ts be ** | 
on that letter is the moſt extravagant. | 

As has been mentioned, when the petitioners ſelected a part of 
the Edinburgh band, to accompany Mrs Billington to Glaſgow, 

they ſtated to Mr Williamſon their uſt preten/ions to an additional 
allowance on account of the additional expence, and their loſs of 
other employment in town; and Mr. Williamſon, /atisfied of the 
Juſtice thereof, accordingly went into the meaſure, after conſult- | 
and adviſing with Mrs Bennet. Proof, p. 1, let. A, B, p. 2, let- os 
FE, p. „ Cy 00 | 
Theſe mutineers were alſo e into their corþ, as is eſtabliſh- 
ed by the evidence, and continued uidi/charged, till the ſecond ſa- - 
turday after the band returned from Glaſgow ; and, ſurely, % 5 
rigid diſciplinarians as the petitioners, would not have allowed one 
of them to remain at their 2e, if they had been guilty of muliuy; 
or if even they had been guilty of mutiny, their re-admiſſion in- Proof, p. 6. F. | 
to employment was a forgiveneſs of the offene. > 

Again, with regard to the letter founded on, it as little can enter. 
into conſideration, as it alſo appears, from the evidence of Mount- 
ford the prompter, above alluded to, that the reſpondent only per- 


formed at che Theatre, a _— night after he notified to him his — 5. 6. f. — al 
| diſmiſſal, ” - 
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diſmiſſal, which is now aſcribed to that letter, and the Sherriff has 
not decerned for payment of any more than payment for the time 
which the reſpondent performed. That letter, if of an improper 
nature, can only come into view when the reſpondent ſhall inſiſt 
for damages, on account of his 1 improper diſmiſſal for the remain- 
der of his engagement for the ſeaſon; but that is not the queſ- 
tion now before your Lordſhips. 
Wich regard, however, even as to this Tower!” fince ſo much 
his been ſaid about it, the reſpondent cannot, by ſilently paſſing 
it over, allow that chere is any thing like mutiny or impropriety 
in it, unleſs the demanding payment of a juſt debt, and what 
the reſpondent and his brethren could r not afford to 22 out of, | 
ſhall be held to be mutinous. 8 
The letter 1 . . 


bar, 81 5—The eie of the Band, who went to Glaſgow, 
« take this opportunity of informing you, that, agreeable to their 
engagement, and in conſequence of their particular agreement 
„With you, they requeſt that the balance due them may be paid 
„ without delay, in order to prevent farther trouble. We are, 
80 e your, . Kc. | | 


If there is any preſumption in "His letter, it may „ e be in 
the exhibiters in the orcheſtra calling themſelves gentlemen. But 
this is the well known etiguette of the buſtin, and will be fully ex- 
caſed by the petitioners, as it adds the more to that reſpect which 
the letter gives them. So far from the letter being in any way 
diſreſpectful, it is quite the contrary. It refers to the agreement 
made in going to Glaſgow, and reſpeclfully requeſts the balance 
which was then ſeveral weeks due, in order to prevent farther 
trouble. This farther trouble may, as the petitioners ' chooſe, be 

interpreted into a proſecution for payment, or farther lie nden 
by letter. Either of which methods of application the reſpon- 
dent and his brethren were well entitled to follow, conſidering the 
modes of payment which for ſome time had been followed at the 
Theatre; and to call this application for wages due, mutinous, 
or a combination that was illegal, as the Beger in another 
place, term it, 18 an abuſe of words. 

The interpretation alfo attempted to be put upon this Tak! by. 

the defenders, will never go deen wich 8885 Lordſhips. T hey 


+ 


SEN | | | | 75 ſay, | 


7 % 


« . \ | 


W 8 de could view this in no other light 28 as a refulal to 
perform on the firſt play night, after the audience ſhould be aſ- 
« ſembled in the Theatre. If even the orcheſtra had put this piece 
of theatrical diligence in execution, to enforce” payment of what 
was refuſed by their very reſpectful applica:ion, it does not ap- 
pear that there would have been any thing very Elameable in 
their conduct. Any diſappointment of the public would, in ſuch 
a caſe, have. juſtly been aſcribed to the petitioners, for not fulſil- 
ling their engagement. Bur the letter, as muſt be obvious, has 
no ſuch meaning or import; and the conduct of the reſpondent | 
and his brethren ſhews they had no ſach intention. Mountford the 


prompter, depones, That an the cloſe of the ſame week; on which he Proof. p. 6. C. 


« was ſhewn the letter, ſo far as he recollects, he was ſent by Mr 
_« Williamſon to the purſuer with his week's ſalary, and which the 
« deponent offered to the purſuer, and at the ſame time, as deſired 
« by Mr Williamſon, intimated to the purſuer, that they had nofar- 
« ther occaſion for his ſervices.” Here your Lordſhips ſee the re- 
ſpondent and his brethren faithful-at their poſts, and no veſtige of 
mutiny or deſertion among them, although they had not then re- 
ceivedtheir pay, and not evenany affurence that they were toreceive 
it; and if there was any impropriety, it was on. the part of Mr 
| Williamſon, who returned no anſwer, but 7/u/tingly cauſed his 
prompter make offer of one week's pay, when there was a much 


greater ſum due; and this week's pay was, by his ſpecial inſtruc- D*fences | 


tions to his prompter, not to be . unleſs a diſcharge of 410 
demands was granted. _ 

Bur, farther, the whole of the pretence that the reſpondent 
was diſcharged, on account of the letter of 12th April, is an of- 
ter thought and rather a bare faced ſpecimen of „age trick. 

Mrs Bennet had reſolved to diſmiſs the reſpondent before even 
this letter was written. Mountford, after deponing to his offer- 
ing the reſpondent his weeks ſalary; and intimating, that they 
had no farther uſe for his ſervices,” © depones, That this was 
done by order of Mrs Bennet, who, after Mrs Billington's de- 
« parture, :/bed to le en their number, as ſbe did not chuſe 2 to retain 


“ . expenſi. e a band thereafter. That when Mrs Benner rTeturnedProvl p. 6D & G. 


« {rom Glaſgow, the deponent thinks he heard her expreſs her 
a ijſplegſure at Mr Williamſon's not having diſcharged the pur- 
fuer and others of the band „eher, as ſhe had ſent notice rem 


4 be, by 7 one of the actreſſes, for bim i di %; and the 
fact 


1 12 ) | : 8 


fac which is above 3 of the reſpondent's continuing —_ 


perform after returning from. Glaſgow, withour any. exception 


being taken, confirms this ſtatement. 


Petition, p. 14. 


It remains only to take notice, on this TER of an n 
made by the petitioners, relative to the reſpondent, ſigning the 
letter for himſelf and his brethern. Iͤt is ſaid, . it will not be 
« ſurpriſing, that the managers ſhould be anxious to get rid of 
« perſons who could be guilty of an offence of ſuch magnitude.” 
It has already been ſhewn, that the real reaſon for wiſhing to get 
quit of the reſpondent, was altogether unconnected with the 


_ merits or demerits of the letter, or with the impropriety of the ſub- 


ſcriptions thereto; and your Lordſhips cannot, for a moment, 
liſten to the affected tone of guilt and offence which is here en- 


larged on by theſe petitioners, when their own duplicity of con- 


duct has been ſo clearly detected; and who now with to excuſe 
that conduct on a ground which did not, and could not at the 
time occur to them, and is clearly an afterthought. It perhaps 
was not altogether regular in the reſpondent to ſign for his bro- 
ther, but being deſired to do ſo, and his brother having found 
no fault, it ill becomes the petitioners to declaim on the magni- 
tude of the offence; and your Lordſhips will not hear animadver- 
ſions of the kind from the quarter they now come; more eſpe- 


cially, as they have no connection with the merits of the diſpute 
now before the Court. 8 


In the ſecond place, it was alledged ER the reſpondent, that 
in going to Glaſgow © he W as terms that were exorbitant 
and unreaſonable.” IP + | 

In anſwer, it would be fuffcient to obſerve, chat the terms, af- 
ter due deliberation and 'conſultation between the petitioners, 
were thought reaſonable and were agreed to: And alſo, that 


: after the rip to Glaſgow was over, the reſpondent and his bre- 


thren were admitted into their ſituation in the Theatre, without 
the leaſt grudge or any diſapprobation of their eonduct. Indeed, 


If the terms had appeared extravagant, or if they really had been 
fo, the petitioners would not have loſt fo much ſight of their 


own intereſt as have agreed to them. They would have applied. 
to the reſt of the band who they left in Edinburgh, to perform 


when Mrs Billington was at Glaſgow ;. and if their terms had 


been more reaſonable, they would- have allowed the reſpandent 
and his brethern to continue in . This would have 
been 
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been more to their liking, and much more to their advantage 


than going to Glaſgow. 
But the terms were by no means exttarightts as it is well known 


the winter and ſpring ſeaſon, when the towa is full of company, 
is the harveft for the muſician ; while, in the ſummer and au- 
tumn, he has very ſeldom occaſion to unpocket his rg or draw 
his bow. In the winter and ſpring, the employment at private 


dances and other places of merriment, 1s as great an object, and as 


beneficial as attending the Theatre ; and private dances being 
ſo contrived as to be on the nights the Theatre is ſhut, the mu- 
ficians of the Theatre are employed at thoſe dances. To propoſe, 
therefore, that the reſpondent and his brethern ſhould go to 
Gaſgow, where they were unaquainted, and could get no pri- 
vate employment on the ſame terms they performed in Edin- 
burgh, was moſt unreaſonable, and the petitioners, ſatisfied there- 
of, did not inſiſt upon it. It was, indeed, ſingularly abſurd to 


inſiſt, that the reſpondent and his brethern, who are admitted in 


the libel, only to have been engaged at the Theatre, ſhould be 
obliged, without any conſideration, to follow the petitioners as 


often as they choſe, to the Glaſgow Theatre or elſe where. A 


_ perſon in the fituation of the reſpondent, with a family in Edin- 


burgh, and who has other employments in teaching and dan- 


cing, would never engage at the Theatre on ſuch terms as the 


_ petitioners pretend; they with the ſame propriety might argue, 


that the band of ſic of the Theatre, was bound to attend the 
| petitioners at Perth, Aberdeen and Newcaſtle; a propoſition 
which is ſo extravagant, that it confutes itſelf; and, npon the 
whole, on this head, it muſt appear, that the terms which were 
propoſed and agreed to for the ſhort period of 4 fortnight, were 
extremely moderate. 
The third allegation was, thar there was tendered © to the reſ- 
4 pondent, in preſence of witneſſes, every penny he could demand, 
„ and he was diſcharged from the TN as would be ſubſtan- 
« tiated by clear proof.” 
I his allegation is alſo unſupported, and is diſproved, Mount- 
ford depones, He was ſent by Mr Williamſon to the purſuer, 
« with bis week's ſalary, and WIG: the deponent offered to the 
„ purſuer,” 
In the 4h place, it was ſaid, © Engagements for the whole 


6c ORs are always reduced into wor Sing, and bear a rs” for 
D „breach 


„p. 6. C. 
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p . i: | 


« breach of performance, and is at; in due form. Agree- 
ments with the band are held optional ones—as a proof, Mr 
« Fraſer, one of the band, quitted the Theatre in the middle of 
« the ſeaſon, and was not conſidered as bound to ſtay till * 


i 


&« ſpecific or nominal termination thereof.“ 

This allegation is, in like manner, unſupported by the proof. 

00, FP. a. B. John Barnard © Depones, That he has performed in the band of 
=> +, * ne gr the Edinburgh Theatre for ſome years paſt: * That 
the deponent was never under 0ritten articles, for any time 

in the Theatre; and, although he performed at Edinburgh, he 

„did not conſider himſelf obliged to go. to Glaſgow, unleſs he 
—p.3-C.E.* pleaſed,” William Napier “ Depones, That he is under writ- 
= ten articles to Mr Williamſon, for the ſeaſon : That, by his en- 


« gagement, he did not conſider himſelf bound to go to Glaſgow, an- 


« til the Edinburgh ſeaſon was finiſhed: That the deponent was 
2 P 


* always engaged for the ſeaſon, verbally, and he never was un- 


der writtett articles at any foregoing period ; and it 1s the gene- _ 


* practice, that performers in the band are engaged for the 


— . 4D. Eι’Z̊ſeaſon.“ John Thomſon depones, That he played in the | 


« band of muſic at the Edinburgh Theatre, under different ma- 
e nagers, for about /e ven years: That he always found the prac- 


* tice at engaging in the band, to be, that the perſon engaged 


> continues in the band during the ſeaſon or term that the Thea- 
« tre is kept open, for the winter and ſpring ſeaſon : That he ne- 
ce ver was engaged by wwrit, but always verbally ; which, he believes, 
is the general practice, though he underſtands there have been 
* ſome written engagements ; and, in particular, he heard Wil- 


« ham Napier and his brother, were under written engagements 
« to the defenders : That it is the deponent's opinion, the mana- 
« gers could not procure a reſpectable band, unleſs they engaged : 


* them for the ſeaſon. Depones, That laſt ſeaſon, he was aſked 


* by Mr Williamſon, to accompany. the actors to Glaſgow :" 
That the deponent did not go, as he did not confider himſelf 


bound to go to Glaſgow by his engagement.“ 
From thoſe depoſitions it is clearly eſtabliſhed, that the engage- 
ments were always verbal, and not by wri, as afſerted by the pe- 
titioners; and although it appears that they entered into a writ- 
ten engagement with William Napier and his brother, for the 


purpoſe of ſupporting, in ſome degree, their raſh averments, it is 
ne chat thoſe ex Pl e agreements are infinitely more 


againſt 


8 ä 15 * 13 


in . en on if chey had allowed their averments 
to be negatived by the proof. 

Again, with regard to the diſmiſſion of e of the band; dur- 
ing the ſeaſon, or in former ſeaſons, that will as little aid the pe- 
titioners. There has been no diſcuſſiom of the point. And it ap- 
pears, from the proof, that thoſe who went away changed their ſi- 

tuation for the better, and went away by conſent of the petitioners, 


John Barnard, depones, “That Thomas Fraſer and James Miller 


« left the bands in the courſe of laſt ſeaſon, having got employ- 


o 
c 


* 


ſuppoſes Miller has the /ame. That the deponent's brother has 
alſo left the band, but this was in conſequence of Mrs Bennet's 


« wiſhing him to do =o” William Napier depones, © That he 


« knows James Miller nnd Thomas Fraſer left the band, at what 
< the deponent calls the end of. the winter ſeaſon, which is gene- 


e rally in the end of April cr beginning of May, and Miller and 
% Fraſer have now better pay. That Richard Barnard alſo left 


Proof, p. 2. 


* ment in ſome regiments; Fraſer having now better pay, and he 


the band about the ſame time, and he tbld the band, Mrs Ben- 


„ net had given him his leave or diſcharge, as ſhe found it neceſſary 7 
©« reduce the band.” The evidence of Barnard alſo ſhews, that the 
reaſon for theſe performers leaving the theatre, as well as for 
the petitioner's diſmiſſing the reſpondent, was, that Mrs Ben- 


* net & Mrs Billington's departure, wiſhed to 70 leſſen their num- _ N. 6 b. 


Yn. ber, as ſhe did not chuſe to retain ſo OH a band thereaf⸗- 
£6 ter,” | 
In li to all the i train of cridunce: which has 8580 
brought under view of your Lordſhips, to which the petitioners 
have found it adviſeable to make only general references, they have 


ſet up the evidence of Mountford the prompter, wo depones he | 


has always been engaged at the Edinburgh Theatre by the ſea- 


<« ſon; and he always conſidered his engagement as comprehend- ****" P15 
e 2m both Edinburgh and Glaſgow Theatres, without any addi- Proof, p. 6. G. 


<« tional ſalary, whenever the manager a * excepting be- 
&« ing paid for his carriage.” 

It * be obvious, that the petitioners are equally unfortu- 
nate in their reference to the evidence of this with.” as to that 
of the other witneſſes who have been adduced. ' He depones that 
his engagements at the Theatre were by the ſeaſon, which contra. 
dicts the averment of the petitioners, that engagements of tha 
nature were not for the ſeaſon. To berenabled to perform hig 


Part 


part well, an Slicer in the at, muſt not ouly attend FIR 


ing the public performance, but he muſt alſo attend during the 


Petition, p. 15. 


rehearſal, as well as the prompter; and therefore the pręſump- 
ton is, chat his engagement is for the ſeaſon, as well as thoſe of 


the prompter. With regard to the under/tanding of the prompter, 


that his engagement comprehended both Edinburgh and Glaſ- 
go theatres, ſuch underſtanding is of no conſequence. The 
profeſſion of a prompter is very different from that of a mufi- 
clan, and he is very differently paid. A prompter, it is believed, 
has very little employment excepting in the Theatre; and it is 
better for him to ſubmit to inconvenience and even ſome impo- 
ſition, than remain in Edinburgh while the Theatre is ſhut. It 
would be better for him to be at the expence of tranſporting 
himſelf to Glaſgow, Aberdeen, or to Newcaſtle, than be altogeth- 
er idle. Whereas the muſician has employment even when the 
Theatre is ſhut, and has no occaſion to ſubmit to leave Edinburgh, 
unleſs he receive an adequate conſideration on that account. 
But even the prompter admits, that he demanded and received 


the expence of his carriage from Edinburgh to Glaſgow, which 


is entirely ſubverſive of the petitioners argument, that no ad- ition- 
al allowance ought to be made in the caſe of the performers emi- 
grating from Edinburgh to Glaſgow, or other foreign parts, — 
requeſting Edinburgh muſicians to attend them. 

In the /a/ place, the petitioners contend, that there is an over- 
charge in the account of the bill, © for eating and drinking on 
e the road,” and which is ſaid never to be allowed to any of the 
performers, for this reaſon, that it does not form an article of 
« additional expence.“ It would be a ſufficient anſwer to the 
objection, to obſerve, that the regſon aſſigned for not making any 
allowance, is moſt erroneous. The expence of a dinner to one 


vrho has a family in Edinburgh, makes little odds, whether one 


of the family is preſent or abſent; and no perſon can eat or 
drink at ſo cheap a rate when travelling, as when he is in his own 
houſe. The charge for eating and drinking on going to, and re- 
turning from Glaſgow, which is no more than 10s. muſt appear 
exceedingly moderate, and the references- made to the proof by 


the petitioners, are, in this inſtance, as well as in every other, 


againſt them. John Barnard depones, Mr Willamſon agreed 


to give double the ſalary, and to pay their expences : wn ng 


bat it was not ſpecified whether * expences before men- 
— tioned 
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2M cond, was to include 40 expences, but the deponent anderſtood 
it meant all reaſonable expences on the road.” William Napier 
depones, * That the agreement made by Mr Williamſon with Proof, p. 2. F. 
the band of muſic that went to Glaſgow in March laſt, with 
the company, was, that they were to receive double the falary 
A they got in Edinburgh, and all reaſonable expences on the road; 
and it was upon the faith of this agreement, that the deponent 
„ went to Glaſgow, as it happened to be the throngęſt time of the 
year, and the deponent was obliged to give up ſeveral other en- 
„ gagements by going there.” Thus alſo Mountford the promp- 
ter depones, That he knows the purſuer and the reſt of the — p. 5. G. —_ 
“ band of muſic who went with the actors to Glaſgow, in March my 
<« laſt, were to receive double the ſalary they got while acting in _ 
ws Edinburgh, beſides all reaſonable charges of travelling.” And - = 
although, in the paſſage referred to by the petitioners, he de- 
pones, That what he underſtood by reaſonable charges, was —— p. 6. A. 
the expence of the carriage on the road, and not eating and 
« drinking ;” he afterwards depones, That he heard Mr Wil 5.7. 5. 
« liamſon ſay, that the band behoved to eat and drink on the road,) 
e as if they were at home, but that they behoved not 70 drink 
foo much wine by the way, and this leads the deponent to think, 
« that eating and drinking was agreed on. This inference of 
the prompter is obviouſly a juſt one. If Mr Williamſon had not _—_— 
conſidered himſelf the paymaſter, he would not have concerned a 
himſelf with what they eat or drank. 2 | 
Without detaining your Lordſhips longer, or offiving any re- 1 
capitulation, the reſpondent ſubmits, that the judgements: brought | =_. 
under review are well founded, and that the petition falls to be re- 3 
T0 both on the 9 and the merits. 


In reſper whereof, &c. | 
JOHN HAGART, 


